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Health Plan Enrollment Rules

Employers that sponsor group health plans have some different options
available to them for designing their plans’ enrollment process. When it
comes to enrollment, health plan sponsors should have rules in place
regarding:

‘/ When employees can enroll in the health plan;

‘/ When employees’ elections for group health plan coverage take
effect; and

‘/ What method is used for making elections.

There are some federal laws that impact how employers can design the
enrollment process. For example, the Affordable Care Act (ACA) limits
waiting periods for initial enrollment and requires applicable large
employers (ALEs) to provide an annual opportunity for full-time
employees to elect coverage. Also, the rules for Section 125 plans (or
cafeteria plans) limit when employees can make changes to their pre-tax
elections during a plan year.

LINKS AND RESOURCES

e Final regulations on the ACA’s employer shared responsibility rules

e Proposed regulations for Section 125 plans (taxpayers may rely on
these regulations until final regulations are issued)

e Final regulations regarding the ACA’s 90-day waiting period limit

e Final regulations on midyear election change events for Section
125 plans

This Compliance Overview is not intended to be exhaustive nor should any discussion or

opinions be construed as legal advice. Readers should contact legal counsel for legal advice.

_ COMPLIANCE
- OVERVIEW

HIGHLIGHTS

ENROLLMENT PERIODS

Employer-sponsored group health
plans typically have three enrollment
periods:

e An initial enrollment period when
an employee is first eligible

e An open enrollment period that
occurs before the start of each plan
year

e Midyear enrollment periods that
are triggered by specific events

COMMON ELECTION METHODS

o Affirmative elections
e Default (or automatic) elections

e Rolling (or evergreen) elections

SULLIVANBENEFITS

EMPLOYEE BENEFITS & WELLNESS


https://www.federalregister.gov/articles/2014/02/12/2014-03082/shared-responsibility-for-employers-regarding-health-coverage
https://www.federalregister.gov/articles/2007/08/06/E7-14827/employee-benefits-cafeteria-plans
https://www.gpo.gov/fdsys/pkg/FR-2014-02-24/pdf/2014-03809.pdf
https://www.law.cornell.edu/cfr/text/26/1.125-4

ENROLLMENT PERIODS

Group health plans often provide eligible employees with two regular opportunities to elect health
coverage—an initial enrollment period when an employee first becomes eligible for coverage and an
annual open enrollment period before the start of each plan year. In addition, certain events qualify
employees and their eligible dependents for enrollment opportunities during the plan year. These
events—which are often major life events, such as marriage or the birth of a child—trigger midyear
enrollment rights.

Initial Annual Midyear

Enrollment Enrollment Enrollment

Although employers that sponsor group health plans generally have some different options available to
them for designating enrollment periods, there are several legal rules that restrict how employers can
design this process. Other restrictions on enrollment periods may be imposed by health insurance
contracts or collective bargaining agreements.

Initial Enrollment Period

The initial enrollment period is the period of time when a newly eligible employee can enroll in an
employer’s health plan. Employers should work with their health insurance carriers and advisors to
determine what eligibility rules should apply to their health plan. The health plan’s eligibility rules
should be communicated to employees through the plan’s summary plan description (SPD) and
enrollment materials.

Federal law does not require a health plan’s initial enrollment period to be a specific length of time,
although if an employer allows employees to pay their health insurance premiums on a pre-tax basis
through a cafeteria plan, a 30-day open enrollment window for new hires is often used. This is because
the Section 125 rules allow retroactive enrollments for elections that are made within 30 days of the
date of hire.

If an employee does not enroll in coverage during his or her initial
enrollment period, the employee usually must wait until the plan’s next
annual open enrollment period to enroll, unless the employee experiences
an event that would allow for a midyear enrollment.

Also, as described below, the ACA’s reforms impact the timing of initial plan enrollment—both through
the law’s prohibition on waiting periods that exceed 90 days and its employer shared responsibility rules
for ALEs.
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Prospective Elections — Limited Exception for New Hires

Many employers permit employees to pay for their share of benefit costs on a pre-tax basis through a
Section 125 cafeteria plan. Under the Section 125 rules, elections for health plan coverage must
generally be effective on a prospective, not retroactive, basis. This generally means that the employee’s
election for benefits must be made before the first day of the coverage period for which benefits are to
be provided. To help with plan administration, the IRS’ proposed cafeteria plan regulations include a
special rule allowing retroactive coverage for new hires.

Under this special rule, elections that new employees make within 30 days after their hire date can be
effective on a retroactive basis. Elections made during this enrollment window can be effective as of the
employee’s date of hire, although the salary reductions to pay for the elected benefits must be taken
from compensation that is not currently available when the election is made.

Waiting Periods

Employers will often impose waiting periods (or

probationary periods) for new hires before health plan A “waiting period” is the period of time
coverage becomes effective. Prior to the ACA, some that must pass before coverage for an
health plans delayed the initial enroliment period for a employee or dependent who is otherwise
significant period of time following an employee’s hire eligible to enroll in the plan becomes
date, even requiring new hires to wait until the next effective. An employee or dependent is
annual open enrollment period to enroll in coverage. otherwise eligible for coverage when he or
However, effective for plan years beginning on or after she has met the plan’s substantive
Jan. 1, 2014, the ACA prohibits waiting periods for eligibility conditions.

group health plan benefits that exceed 90 days.
Coverage Timing Rules for ALEs

Under the ACA, ALEs—employers with 50 or more full-time employees—that do not offer affordable,
minimum value health coverage to their full-time employees (and dependents) will be subject to
penalties if any full-time employee receives a subsidy for health coverage through an Exchange. These
employer mandate requirements are known as the “employer shared responsibility” rules.

To avoid penalties, ALEs must offer coverage to newly eligible employees within certain time frames,
depending on the method they are using to determine full-time employee status.

‘/ For ALEs using the monthly measurement method, health plan coverage must be offered to
full-time employees no later than the first day of the first calendar month immediately following
the limited non-assessment period. The limited non-assessment period lasts three full calendar
months, starting with the first full calendar month in which a full-time employee is otherwise
eligible for coverage. This period provides ALEs with time to administer new hire enrollments
without triggering a penalty.
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‘/ For ALEs using the look-back measurement method, health plan coverage must be offered to
new variable-hour and seasonal employees who have full-time status no later than the first day
of the stability period that is associated with the initial measurement period. For new
employees who are expected to work full-time, health plan coverage must be offered no later
than the first day of the first calendar month immediately following the limited non-assessment
period (as described above under the monthly measurement method).

Group Health Plan Notices for New Hires/Enrollees:

The following group health plan notices are often provided in connection with initial enroliment:

‘/ Exchange (or Marketplace) Notice — Must provide all new hires with a written notice about
the ACA’s Exchanges. The Department of Labor’s (DOL) sample notice is available here.

‘/ SPD — Must be provided within 90 days of when group health coverage begins. For insured
plans, the SPD is often made up of an ERISA wrap document and the underlying insurance
certificate(s).

‘/ Summary of Benefits and Coverage (SBC) — Must be provided with any written application
materials distributed for enrollment. More information on the SBC, including the SBC
template, is available here.

‘/ Grandfathered Plan Notice — Employers with grandfathered plans must include information
about the plan’s grandfathered status in plan materials describing the coverage under the
plan, such as SPDs and open enrollment materials. Model language is available from the
DOL.

Initial/General COBRA Notice — Must be provided within 90 days of when group health plan
coverage begins. A model notice is available from the DOL.

Medicare Part D Notice — Must provide to Medicare Part D eligible individuals who are
covered by the health plan’s prescription drug coverage. Model notices are available here.

Annual Open Enrollment Period

Most health plans allow employees to enroll in coverage (or change their coverage elections) during an
annual open enrollment period. In general, open enrollment is the time period each year when an
eligible employee may:

‘/ Enroll in coverage, if the employee declined coverage when initially eligible or dropped coverage
during a previous open enrollment period;

‘/ Change coverage elections if the employer offers more than one group health benefit to choose
from (for example, high deductible health plan (HDHP) and a non-HDHP); and
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https://www.dol.gov/ebsa/healthreform/regulations/coverageoptionsnotice.html
https://www.dol.gov/ebsa/healthreform/regulations/coverageoptionsnotice.html
http://www.dol.gov/ebsa/healthreform/regulations/summaryofbenefits.html
http://www.dol.gov/ebsa/healthreform/regulations/summaryofbenefits.html
http://www.dol.gov/ebsa/grandfatherregmodelnotice.doc
http://www.dol.gov/ebsa/grandfatherregmodelnotice.doc
http://www.dol.gov/ebsa/grandfatherregmodelnotice.doc
https://www.dol.gov/ebsa/modelgeneralnotice.doc
https://www.dol.gov/ebsa/modelgeneralnotice.doc
https://www.dol.gov/ebsa/modelgeneralnotice.doc
https://www.cms.gov/Medicare/Prescription-Drug-Coverage/CreditableCoverage/Model-Notice-Letters.html

‘/ Change enrollment for dependents (that is, add coverage for eligible dependents or remove
eligible dependents from coverage).

Legal Requirements

Under the ACA, ALEs must provide an annual enrollment period to avoid triggering penalties under the
employer shared responsibility rules. Final regulations issued by the Internal Revenue Service (IRS)
explain that ALEs are required to provide full-time employees with at least an annual opportunity to
accept or decline coverage under the plan. ALEs that only provide employees with one chance to elect
coverage (sometimes referred to as “one bite at the apple”) violate the ACA’s offer of coverage
requirement.

Non-ALEs are not subject to the ACA’s annual offer of coverage requirement, but they may still be
required to provide an annual open enrollment period under their contracts with health insurance
carriers or the terms of collective bargaining agreements. Also, if an employer allows employees to
make pre-tax contributions under a cafeteria plan, the Section 125 rules expect that participants will be
given a period of time to make their elections each year.

In addition, if an employer’s health plan does NOT meet the ACA’s affordability or minimum value
requirements, employees must have an effective opportunity to decline the coverage at least once per
year. By declining this type of health plan coverage, employees can retain their eligibility for a premium
subsidy under the ACA’s Exchanges.

Timing Rules

A health plan’s open enrollment period should take place prior to the beginning of the plan year for
which employees are making their elections. Typically, open enrollment occurs sometime during the
three-month period before the beginning of the plan year, and it may last one to two weeks or longer,
depending on the plan sponsor’s preferences. As a general rule, elections under a Section 125 plan must
be effective on a prospective, not retroactive, basis. Thus, the elections that participants make during
open enrollment must generally take effect for the upcoming plan year.

For various administrative reasons, most open enrollment periods end well in advance of the upcoming
plan year. For example, a calendar year plan’s open enrollment period may end in mid-November. This
gives the plan sponsor time to take care of administrative tasks, including confirming elections,
processing enrollments and performing preliminary nondiscrimination testing under Section 125.
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Group Health Plan Notices for Open Enrollment

The following group health plan notices are often provided in connection with annual open
enrollment:

‘/ SBC — Must be provided to participants who enroll or re-enroll during an open enrollment
period. More information on the SBC, including the SBC template, is available here.

‘/ Grandfathered Plan Notice — Employers with grandfathered plans must include information
about the plan’s grandfathered status in plan materials describing the coverage under the
plan, such as SPDs and open enrollment materials. Model language is available from the DOL.

‘/ CHIPRA Notice — Under the Children’s Health Insurance Program Reauthorization Act
(CHIPRA), group health plans covering residents in a state that provides a premium subsidy to
low-income children and their families must send an annual notice about the available
assistance to all employees residing in that state. The DOL has provided a model notice.

‘/ WHCRA Notice — Plans and issuers must provide notice of participants’ rights to mastectomy-
related benefits under the Women’s Health and Cancer Rights Act (WHCRA) at the time of
enrollment and on an annual basis. The initial notice is typically included in the plan’s SPD.
Model language for this disclosure is available on the DOL’s website in the compliance
assistance guide.

‘/ Medicare Part D Notice — Must provide to Medicare Part D eligible individuals who are
covered by the health plan’s prescription drug coverage. The notice generally must be
provided at various times, including when an individual enrolls in the plan and each year
before Oct. 15 (when the Medicare annual open enrollment period begins). Model notices are
available here.

Midyear Enrollment

Group health plan sponsors are required to allow employees to enroll in coverage during the plan year if
they experience a special enrollment event under the Health Insurance Portability and Accountability
Act (HIPAA). Employers may design their plans to allow for other enrollment opportunities during the
plan year. However, employers with fully insured plans that want to allow other midyear enrollment
periods should review their insurance policies and consult with their carriers. Also, under the Section
125 plan rules, employers can only allow employees to make changes to their elections for pre-tax
benefits when certain events occur (called “midyear election change events”).

HIPAA Special Enrollment

HIPAA requires group health plans to provide special enrollment opportunities outside of the plans’
regular enrollment periods in certain situations. The following table outlines HIPAA’s special enrollment
events and the corresponding election rules.
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http://www.dol.gov/ebsa/healthreform/regulations/summaryofbenefits.html
http://www.dol.gov/ebsa/grandfatherregmodelnotice.doc
http://www.dol.gov/ebsa/pdf/chipmodelnotice.pdf
http://www.dol.gov/ebsa/pdf/chipmodelnotice.pdf
http://www.dol.gov/ebsa/pdf/chipmodelnotice.pdf
http://www.dol.gov/ebsa/publications/CAG.html
http://www.dol.gov/ebsa/publications/CAG.html
http://www.dol.gov/ebsa/publications/CAG.html
http://www.dol.gov/ebsa/publications/CAG.html
https://www.cms.gov/Medicare/Prescription-Drug-Coverage/CreditableCoverage/Model-Notice-Letters.html
https://www.cms.gov/Medicare/Prescription-Drug-Coverage/CreditableCoverage/Model-Notice-Letters.html
https://www.cms.gov/Medicare/Prescription-Drug-Coverage/CreditableCoverage/Model-Notice-Letters.html

Description Election Rules

Employee or dependent loses

eligibility for other health
coverage because: A plan must allow an enrollment period of

at least 30 days after a loss of eligibility or
after the termination of employer
contributions to request special
enrollment.

e The coverage was provided
under COBRA, and the entire
COBRA coverage period was
Loss of eligibility exhausted;
for other health
coverage

e The coverage was non-COBRA  When there is a timely request for special
coverage and the coverage enrollment, the new coverage must begin
terminated because of loss of ¢ |ater than the first day of the first
eligibility for coverage; or calendar month beginning after the date

e The coverage was non-COBRA  the plan or issuer receives the special
coverage and employer enrollment request.
contributions for the coverage
were terminated.

A plan must allow an enrollment period of
at least 60 days after a loss of eligibility for
Medicaid or CHIP coverage. There is no
Termination of uidance on when coverage must become
L. by a Medicaid plan or a state CHIP - . . -
Medicaid or CHIP . ) effective, although it may be reasonable
o and the coverage is terminated . .
eligibility e to begin coverage no later than the first
due to a loss of eligibility.
day of the calendar month after the plan
receives a timely special enrollment
request.

Employee or dependent is covered

A plan must allow an enrollment period of
at least 30 days to request enrollment,
beginning on the date of the marriage,
birth, adoption or placement for adoption.

An employee acquires a new For a new spouse or a dependent acquired
Acquisition of a dependent through marriage, by marriage, coverage must be effective
new dependent  birth, adoption or placement for no later than the first day of the first
adoption month beginning after the date the plan
receives a timely request for the
enrollment.

When a new dependent is acquired
through birth, adoption or placement for
adoption, coverage must be effective
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retroactively to the date of birth, adoption
or placement for adoption.

The group health plan must allow an
enrollment period of at least 60 days after

eligibility for a premium assistance subsidy
An employee or dependent

Eligibility for . . is determined. There is no guidance on
. becomes eligible for a premium )
premium . ) when coverage must become effective,
. . assistance subsidy through a . .
assistance subsidy although it may be reasonable to begin

Medicaid plan or a state CHIP.
> coverage no later than the first day of the

calendar month after the plan receives a
timely special enrollment request.

Midyear Election Change Events

If an employer allows employees to pay for their health coverage on a pre-tax basis through a Section
125 cafeteria plan, the elections that employees make during open enrollment generally must be
irrevocable for the upcoming plan year. This means that employees ordinarily cannot make changes to
their Section 125 plan elections during a plan year.

Employers do not have to permit any exceptions to the election irrevocability rule for Section 125 plans.
However, IRS regulations permit employers to design their Section 125 plans to allow employees to
change their elections during the plan year, if the following conditions are met.

1.Th I t 3.Th I i ted
e employee mus 2. The cafeteria plan must e employee’s requeste

experience a midyear change must be consistent with

) permit midyear election . .
election change event the midyear election change
changes for that event.

recognized by the IRS. event.
The IRS Change in status events (major life events, such as marriage, birth,
. adoption and certain employment changes)
recognizes

three broad
categories of =<
midyear
election
change events:

‘/ Changes in cost or coverage for the plan’s qualified benefits

‘/ Other laws or court orders (for example, taking a leave covered by the
Family and Medical Leave Act (FMLA) or a qualified medical child
support order (QMCSOQ))
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Although a Section 125 plan may not be more generous than the IRS permits, it may choose to limit to a
greater extent the election change events that it will recognize. An employer that recognizes one or
more midyear election change events allowed by the IRS should review its plan document to confirm
that it addresses the permitted election changes. Also, employers with fully insured plans should
confirm that any permitted election change events are consistent with the rules of the underlying
insurance policy.

Midyear Election Change Events for Section 125 Plans

e Change in employee’s
marital status

e Change in employee’s
number of dependents

e Change in employment
status of employee or
employee’s spouse or
dependent

e A dependent satisfies
or ceases to satisfy
plan’s eligibility rules

e Change in place of
residence of employee,
spouse or dependent

e Cost changes for the benefit

package option

e Significant curtailment of
coverage (this can be a complete

loss of coverage or a significant
change, such as a significant
increase in the deductible, co-
payment or out-of-pocket
maximum)

e Addition or significant

improvement of benefits
package option

Change in coverage under other

employer plan

Loss of health coverage
sponsored by governmental or
educational institution

e HIPAA special enrollment
rights

e COBRA qualifying event (or
similar state law
continuation coverage
event)

e Judgments, decrees or
orders (including QMCSOs)

e Entitlement to Medicare or
Medicaid

e FMLA leave
e Exchange enrollment

e Reduction in hours of service

ELECTION METHODS — AFFIRMATIVE, DEFAULT AND ROLLING

Health plan sponsors, even those with Section 125 plans, have some different options for how
participants will make their elections during initial and open enrollment. The three main types of

election methods are:

‘/ Affirmative elections — Employees complete an agreement to participate in the plan.

‘/ Default (or automatic) elections — Employees are automatically enrolled in the plan, unless they
complete a waiver or otherwise opt-out of coverage.

‘/ Rolling (or evergreen) elections — Current participants are deemed to continue their existing
elections, unless they opt-out of coverage or elect a different level of benefits.

Although affirmative elections are the most common type of election method, the IRS has confirmed
that employers may use default elections or rolling elections under a Section 125 plan. Employers that
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are considering using default or rolling elections for their group health plans should consider the
following compliance tips:

Employee
communication

ACA issues

Wage
withholding

Employers should provide a detailed explanation of the enrollment process to
employees.

For default elections, this explanation should address how the automatic
enrollment process works, including the employee contribution rates and the
employee’s right to decline coverage.

For rolling elections, the plan’s election procedure should be clearly described in
the plan’s enrollment materials, including the initial election form. Also, as a best
practice, employers should remind employees of their current elections at open
enrollment.

To help avoid penalties under the ACA’s shared responsibility rules, ALEs should
make sure that they are providing full-time employees with an adequate
opportunity to opt in or out of health plan coverage at least once a year. ALEs
should make sure the election process is clearly described to employees and that
employees have an adequate amount of time to make their elections.

Although state wage withholding laws may be preempted by ERISA, employers
should consider whether their election forms and practices comply with any state
law requirements on withholding wages.
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