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HHS and Protections Against Sexual Orientation and
Gender Identity Discrimination in Health Care

On May 10, 2021, the U.S. Department of Health and Human Services (HHS)
announced that the Office for Civil Rights (OCR) will interpret and enforce
Section 1557 of the Affordable Care Act (Section 1557) to prohibit
discrimination based on sexual orientation and gender identity. Section 1557
prohibits discrimination based on race, color, national origin, sex (this now
includes sexual orientation and gender identity), age, or disability in covered
health programs or activities. Additionally, covered entities are prohibited from
discriminating against consumers based on sexual orientation or gender
identity.

This announcement was made in consideration of a 2020 Supreme Court of the
United States (SCOTUS) decision in Bostock v. Clayton County that held Title
VII’s prohibition on sex discrimination in employment necessarily included
discrimination when it is based on sexual orientation and gender identity. This
ruling conflicted with the former administration’s narrow approach to the
definition of discrimination based on sex. According to HHS Secretary Xavier
Becerra

[T]he Supreme Court has made clear that people have a right not to be
discriminated against on the basis of sex and receive equal treatment under the
law, no matter their gender identity or sexual orientation. That’'s why today HHS
announced it will act on related reports of discrimination. Fear of discrimination
can lead individuals to forgo care, which can have serious negative health
conseqguences. It is the position of the Department of Health and Human
Services that everyone—including LGBTQ people—should be able to access
health care, free from discrimination or interference, period.

The OCR enforces Section 1557 to protect the civil rights of individuals who
access (or seek to access) covered health programs or activities and,
“[d]iscrimination in health care impacts health outcomes. Research shows that
one quarter of LGBTQ people who faced discrimination postponed or avoided
receiving needed medical care for fear of further discrimination.”

“The mission of our Department is to enhance the health and well-being

of all Americans, no matter their gender identity or sexual orientation. All people
need access to health care services to fix a broken bone, protect their heart
health, and screen for cancer risk,” said Dr. Rachel Levine, Assistant Secretary
for Health. “No one should be discriminated against when seeking medical
services because of who they are.”

“OCR’s mission is to protect people from all forms of discrimination,” said
Robinsue Frohboese, Acting OCR Director.


https://www.hhs.gov/about/news/2021/05/10/hhs-announces-prohibition-sex-discrimination-includes-discrimination-basis-sexual-orientation-gender-identity.html
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“The OCR will follow Supreme Court precedent and federal law, and ensure that
the law’s protections extend to those individuals who are discriminated against
based on sexual orientation and gender identity.” Therefore, beginning May 10,
2021, and consistent with Bostock, the OCR will interpret Section 1557’s
prohibition on discrimination based on sex to include discrimination based on
sexual orientation and gender identity.

DOL Withdraws Independent Contractor Rule from
Previous Administration

On May 5, 2021, the U.S. Department of Labor (DOL) announced a final rule
withdrawing the Independent Contractor Status under the Fair Labor Standards
Act final rule (Independent Contractor Rule) that was set to take effect in March
2021 but was postponed. According to the DOL, it is withdrawing the
Independent Contractor Rule for several reasons, including:

e The rule conflicted with the FLSA’s text and purpose, as well as relevant
judicial precedent.

e The two core factors the rule prioritized for determining employee status
under the FLSA undermined the economic realities test and court
decisions requiring analysis of the totality of the circumstances related to
the employment relationship.

e Application of the rule narrowed the facts and considerations that would
be used when analyzing whether a worker is an employee or an
independent contractor. This would result in workers losing FLSA
protections. The FLSA includes provisions that require covered
employers to pay employees at least the federal minimum wage for every
hour they work and overtime compensation at not less than one-and-
one-half times their regular rate of pay for every hour over 40 in a
workweek. FLSA protections do not apply to independent contractors.

The withdrawal is effective May 6, 2021, its Federal Register publish date, so
there is no new rule and the DOL will continue to use its previously established
standards. The DOL also provides an FLSA Advisor that further discusses
independent contractors.



https://www.dol.gov/agencies/whd/flsa/2021-independent-contractor
https://www.federalregister.gov/public-inspection/2021-09518/independent-contractor-status-under-the-fair-labor-standards-act-withdrawal
https://www.dol.gov/agencies/whd/fact-sheets/13-flsa-employment-relationship
https://www.dol.gov/agencies/whd/fact-sheets/13-flsa-employment-relationship
https://webapps.dol.gov/elaws/whd/flsa/docs/contractors.asp?_ga=2.57967401.2064841241.1620231743-81665278.1617647536

